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ENGROSSED SUBSTI TUTE HOUSE BI LL 2090

AS AMENDED BY THE SENATE
Passed Legislature - 1999 Regul ar Session
St ate of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By House Commttee on Commerce & Labor (originally sponsored by
Representatives C enents, Lisk, Reardon, Cooper, MMrris, Talcott,
B. Chandl er and Gonbosky)

Read first tinme 03/02/1999.

AN ACT Relating to sellers of travel; and anendi ng RCW 19. 138. 030,
19. 138. 040, 19.138.100, 19.138.120, 19.138.130, 19.138.140, and
19. 138. 170.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.138.030 and 1996 ¢ 180 s 2 are each anended to read
as follows:

A seller of travel shall not advertise that any travel services are
or may be avail able unl ess he or she has, prior to the advertisenent,
determ ned that the product advertised was available at the tinme the
advertising was placed. This determ nation can be nmade by the seller
of travel either by use of an airline conputer reservation system or
by witten confirmation from the vendor whose program is being
adverti sed.

It is the responsibility of the seller of travel to keep witten or
printed docunentation of the steps taken to verify that the advertised
offer was available at the tine the advertising was placed. These
records are to be maintained for at |least ((t+we)) one year((s)) after
the placenent of the advertisenent.

p. 1 ESHB 2090. SL
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Sec. 2. RCW19.138.040 and 1996 c 180 s 3 are each anended to read
as follows:

At or prior to the time of full or partial paynent for any travel
services, the seller of travel shall furnish to the person nmaking the
paynment a witten statenent conspicuously setting forth the information
contained in subsections (1) through (6) of this section. However, if

paynment
is nmade other than in person, the seller of travel shall transmt to

the person nmaking the paynent the witten statenent required by this
section within three business days of ((the—econsunrer—s—credit—or—debit
card—aut-hoertzat+en)) receipt or processing of the paynent. The witten
statenment shall contain the follow ng information

(1) The nanme and business address and tel ephone nunber of the
seller of travel

(2) The ampunt paid, the date of such paynent, the purpose of the
paynment made, and an item zed statenent of the bal ance due, if any.

(3) The registration nunber of the seller of travel required by
this chapter.

(4) The name of the vendor with whom the seller of travel has
contracted to provide travel arrangenents for a consuner and all
pertinent information relating to the travel as known by the seller of
travel at the tinme of booking. The seller of travel will nake known
further details as soon as received fromthe vendor. All information
will be provided with final docunmentation.

(5) ((Fhe—<onditions—+—any—upoen—whiech—theecontract—betweenthe

ebH-gat+oens—of—alt—parti+esintheevent—ofcancelHation-)) An advisory
regarding the penalties that would be charged in the event of a
cancel lation or change by the custoner. This may contain either: (a)
The specific ampunt of cancellation and change penalties; or (b) the
follow ng statenent: "Cancellation and change penalties apply to these
arrangenents. Details will be provided upon request."

(6) A statenment in eight-point boldface type in substantially the
followng form

"If transportation or other services are cancel ed by the seller of
travel, all sums paid to the seller of travel for services not
performed in accordance with the contract between the seller of travel
and the purchaser wll be refunded within thirty days of receiving the

ESHB 2090. SL p. 2
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funds fromthe vendor with whomthe services were arranged, or if the
funds were not sent to the vendor, the funds shall be returned within
fourteen days after cancellation by the seller of travel to the
pur chaser unl ess the purchaser requests the seller of travel to apply
the noney to another travel product and/or date."”

Sec. 3. RCW19.138.100 and 1996 c 180 s 4 are each anended to read
as follows:

No person, firm or corporation may act or hold itself out as a
seller of travel unless, prior to engaging in the business of selling
or advertising to sell travel services, the person, firm or
corporation registers with the director under this chapter and rules
adopt ed under this chapter

(1) The registration nunber mnmust be conspicuously posted in the
pl ace of business and nust be included in all advertisenents. ((Any

Sellers of travel are not required to include registration nunbers on
institutional advertising. For the purposes of this subsection,
"institutional advertising” is advertising that does not include prices
or dates for travel services.

(2) The director shall issue duplicate registrations upon paynent
of a ((memnal)) duplicate registration fee to valid registration
hol ders operating nore than one office. The duplicate registration fee
for each office shall be an anount equal to the original registration
fee.

(3) No registration is assignable or transferable.

(4) If a registered seller of travel sells his or her business,
when t he new owner becones responsi bl e for the business, the new owner
must conply wth all provisions of this chapter, i ncl udi ng
registration

(5 If a seller of travel is enployed by or under contract as an
i ndependent contractor or an outside agent of a seller of travel whois
regi stered under this chapter, the enpl oyee, i ndependent contractor, or
out si de agent need not also be registered if:

p. 3 ESHB 2090. SL
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(a) The enployee, independent contractor, or outside agent is
conducting business as a seller of travel in the nanme of and under the
registration of the registered seller of travel; and

(b) Al rmoney received for travel services by the enployee,
i ndependent contractor, or outside agent is collected in the nanme of
the registered seller of travel and ((depoesited—direetly—nto))
processed by the registered seller of ((t+avel—strust—acecount)) travel
as required under this chapter.

Sec. 4. RCW19.138.120 and 1994 ¢ 237 s 5 are each anended to read
as follows:

(1) Each seller of travel shall renewits registration on or before
July 1 of every ((ether)) year or as otherwi se determned by the
di rector.

(2) Renewal of a registration is subject to the same provisions
covering issuance, suspension, and revocation of a registration
originally issued.

(3) The director may refuse to renew a regi stration for any of the
grounds set out under RCW19.138. 130, and where the past conduct of the
appl i cant affords reasonabl e grounds for belief that the applicant wll
not carry out the applicant’s duties in accordance with aw and with
integrity and honesty. The director shall pronptly notify the
applicant in witing by certified mail of its intent to refuse to renew
the registration. The registrant may, within twenty-one days after
recei pt of that notice or intent, request a hearing on the refusal
The director may permt the registrant to honor commtnents already
made to its custonmers, but no new commtnents nmay be incurred, unless
the director is satisfied that all new commtnents are conpletely
bonded or secured to insure that the general public is protected from
| oss of noney paid to the registrant. It is the responsibility of the
registrant to contest the decision regarding conditions inposed or
registration denied through the ©process established by the
adm ni strative procedure act, chapter 34.05 RCW

Sec. 5. RCW 19.138.130 and 1997 c 58 s 852 are each anended to
read as foll ows:

(1) The director may deny, suspend, or revoke the registration of
a seller of travel if the director finds that the applicant:

ESHB 2090. SL p. 4
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(a) Was previously the holder of a registration issued under this
chapter, and the registration was revoked for cause and never reissued
by the director, or the registration was suspended for cause and the
terms of the suspension have not been fulfilled;

(b) Has been found guilty of a felony wthin the past ((+ve)) ten
years involving noral turpitude, or of a m sdeneanor concerning fraud
or conversion, or suffers a judgnment in a civil action involving
willful fraud, m srepresentation, or conversion;

(c) Has nmade a fal se statenent of a material fact in an application
under this chapter or in data attached to it;

(d) Has violated this chapter or failed to conply with a rule
adopted by the director under this chapter;

(e) Has failed to display the registration as provided in this
chapter;

(f) Has published or circulated a statement with the intent to
deceive, m srepresent, or mslead the public; or

(g) Has conmmtted a fraud or fraudulent practice in the operation
and conduct of a travel agency business, including, but not limted to,
intentionally m sl eadi ng adverti sing.

(2) If the seller of travel is found in violation of this chapter
or in violation of the consuner protection act, chapter 19.86 RCW by
the entry of a judgnent or by settlenment of a claim the director may
revoke the registration of the seller of travel, and the director may
reinstate the registration at the director’s discretion.

(3) The director shall imediately suspend the |I|icense or
certificate of a person who has been certified pursuant to RCW
74. 20A. 320 by the departnent of social and health services as a person
who is not in conpliance with a support order or a residential or
visitation order. If the person has continued to neet all other
requi renents for reinstatenent during the suspensi on, rei ssuance of the
license or certificate shall be automatic upon the director’s receipt
of a release issued by the departnent of social and health services
stating that the licensee is in conpliance with the order.

Sec. 6. RCW19.138.140 and 1996 ¢ 180 s 7 are each anended to read
as follows:

(1) Aseller of travel shall deposit in a trust account naintai ned
in a federally insured financial institution |located in Wshington
state, or other account approved by the director, all suns held for

p. 5 ESHB 2090. SL
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nore than five business days that are received froma person or entity,
for retail travel services offered by the seller of travel. Thi s
subsection does not apply to travel services sold by a seller of
travel, when paynments for the travel services are made through the
airlines reporting corporation ((etther—by—ecash-or—ecredit—or—debit—card
sale)).

(2) The trust account or other approved account required by this
section shall be established and maintained for the benefit of any
person or entity paying noney to the seller of travel. The seller of
travel shall not in any manner encunber the amounts in trust and shal
not wi t hdraw noney fromthe account except the foll ow ng anounts may be
w thdrawn at any tine:

(a) Partial or full paynent for travel services to the entity
directly providing the travel service;

(b) Refunds as required by this chapter;

(c) The ampunt of the sales conm ssion;

(d) Interest earned and credited to the trust account or other
approved account;

(e) Remaining funds of a purchaser once all travel services have
been provided or once tickets or other simlar docunentation binding
upon the ultimate provider of the travel services have been provided;
or

(f) Reinmbursenment to the seller of travel for agency operating
funds that are advanced for a custoner’s travel services.

(3) The seller of travel nmay deposit noncustoner funds into the
trust account as needed in an anpbunt equal to a deficiency resulting
from di shonored custoner paynents nmade by check, draft, credit card,
debit card, or other negotiable instrunent.

(4) At the tinme of registration, the seller of travel shall file
with the departnment the account nunber and the nanme of the financial
institution at which the trust account or other approved account is
hel d as set forth in RCW19. 138. 110. The seller of travel shall notify
t he departnent of any change in the account nunber or location within
one busi ness day of the change.

((4))) (5) The director, by rule, may allow for the use of other
types of funds or accounts only if the protection for consuners is no
| ess than that provided by this section.

ESHB 2090. SL p. 6
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((65))) (6) The seller of travel need not conply wth the
requi renents of this section if all of the follow ng apply, except as
exenpted in subsection (1) of this section:

(a) The paynent is made by credit card;

(b) The seller of travel does not deposit, negotiate, or factor the
credit card charge or otherw se seek to obtain paynent of the credit
card charge to any account over which the seller of travel has any
control; and

(c) If the charge includes transportation, the carrier that is to
provi de the transportation processes the credit card charge, or if the
charge is only for services, the provider of services processes the
credit card charges.

((€£6))) (7) The seller of travel need not maintain a trust account
nor conply with the trust account provisions of this section if the
seller of travel

(a)(i) Files and mmintains a surety bond approved by the director
in an anount of not |ess than ten thousand nor nore than fifty thousand
dollars, as determned by rule by the director based on the gross
incone of business conducted by the seller of travel during the prior
year. The bond shall be executed by the applicant as obligor by a
surety conpany authorized to transact business inthis state nam ng the
state of WAshington as obligee for the benefit of any person or persons
who have suffered nonetary |loss by reason of the seller of travel’s
violation of this chapter or a rule adopted under this chapter. The
bond shall be conditioned that the seller of travel will conformto and
abide by this chapter and all rules adopted under this chapter, and
shall reinburse any person or persons who suffer nonetary |oss by
reason of a violation of this chapter or a rule adopted under this
chapter.

(ii) The bond nust be continuous and nmay be canceled by the surety
upon the surety giving witten notice to the director of the surety’s
intent to cancel the bond. The cancellation is effective thirty days
after the notice is received by the director.

(iii) The applicant nay obtain the bond directly fromthe surety or
t hrough ot her bondi ng arrangenent as approved by the director.

(iv) Inlieu of a surety bond, the applicant may, upon approval by
the director, file with the director a certificate of deposit, an
irrevocable letter of credit, or such other instrunent as is approved

p. 7 ESHB 2090. SL
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by the director by rule, drawn in favor of the director for an anpunt

equal to the required bond.
(v) Any person or persons who have suffered nonetary | oss by any

act which constitutes a violation of this chapter or a rule adopted

under this chapter may bring a civil action in court agai nst the seller

of travel and the surety upon such bond or approved alternate security

of the seller of travel who commtted the violation of this chapter or

a rul e adopted under this chapter or who enpl oyed the seller of travel

who comm tted such violation. A civil action brought in court pursuant

to the provisions of this section nust be filed no |l ater than one year

followng the later of the alleged violation of this chapter or a rule
adopt ed under this chapter or conpletion of the travel by the custoner;
or

(b) Is a nenber in good standing in a professional association
such as the United States tour operators association or national tour
association, that is approved by the director and that provides or
requires a nmenber to provide a mninumof one mllion dollars in errors
and professional liability insurance and provides a surety bond or
equivalent protection in an anount of at least twd hundred fifty
t housand dollars for its nenber conpanies.

(8) If the seller of travel maintains its principal place of
business in another state and maintains a trust account or other
approved account in that state consistent wwth the requirenment of this
section, and if that seller of travel has transacted business within
the state of Washington in an anount exceeding five mllion dollars for
the preceding year, the out-of-state trust account or other approved
account may be substituted for the i n-state account required under this
section.

Sec. 7. RCW 19.138.170 and 1994 ¢ 237 s 13 are each anended to
read as foll ows:

The director has the follow ng powers and duti es:

(1) To adopt, anmend, and repeal rules to carry out the purposes of
this chapter

(2) To issue and renew regi strations under this chapter and to deny
or refuse to renew for failure to conply with this chapter;

(3) To suspend or revoke a registration for a violation of this
chapter;

(4) To establish fees;

ESHB 2090. SL p. 8
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(5) Upon receipt of a conplaint, to inspect and audit the books and
records of a seller of travel. The seller of travel shall imediately
make available to the director those books and records as may be
requested at the seller of travel’s place of business or at a | ocation
designated by the director. For that purpose, the director shall have
full and free access to the office and pl aces of business of the seller
of travel during regular business hours. Wen ten or nore conplaints
have been received by either the departnent or the attorney general on

a seller of travel within a period of ninety days, the departnent shal

i nspect and audit books and records of the seller of travel; and

(6) To do all things necessary to carry out the functions, powers,
and duties set forth in this chapter.

NEW SECTI ON. Sec. 8. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

Passed the House April 19, 1999.

Passed the Senate April 8, 1999.

Approved by the Governor May 10, 1999.

Filed in OOfice of Secretary of State May 10, 1999.
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